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Background

[bookmark: _Toc287287362]SEC Rule 206(4)-1, the “advertising rule,” was adopted in 1961 and amended with a compliance date 18 months after the effective date (May 4, 2021).  The amended “marketing” rule will consolidate SEC Rule 206(4)-3, the solicitor’s rule, to regulate investment adviser’s marketing communications.

The amended rule is agnostic with regard to the medium whereas the old rule was specific to “written” communications.  Thus, encompassed in the new rule includes business cards, websites, social media, , mass emails, mass text messages, recorded webcasts, podcasts and virtually any form of recorded communication that meets the definition of an advertisement (see below).  The new definition of “advertisement” was intentionally broad to include not only existing forms of communication but new and emerging forms as well.

Notably, the marketing rule does not amend or override the prohibition on general solicitation of private funds under Rule 506 of Regulation D, however, it does cover private fund advertising under Rule 506(c) and paid endorsements (formerly referred to as solicitations.)

Principles-Based

The Rule is principles-based and judgements are shaped by regulatory guidance and enforcement precedence.  Marketing fluff and hyperbole are not acceptable.  Regulators take a strict interpretation of factual statements.  If there is one exception, the statement is false.  Due to this strict interpretation, most marketing utilizes hedging language.  For example, instead of stating “We help our clients achieve their financial objectives,” a more appropriate hedged statement would be “Our goal is to help clients achieve their financial objectives.”

Definitions

(1) “Advertisement”

(i) Any direct or indirect communication an investment adviser makes to more than one person, or to one or more persons (Multiple natural persons representing a single entity or account are treated as one person.  Conversely, bulk emails or algorithm based messages, and customized templates are not one-on-one communications.) if the communication includes hypothetical performance, that offers the investment adviser’s investment advisory services with regard to securities to prospective clients or investors in a private fund advised by the investment adviser or offers new investment advisory services with regard to securities to current clients or investors in a private fund advised by the investment adviser, but does not include:

(A)   	Extemporaneous, live, oral communications; 

(B)	Information contained in a statutory or regulatory notice, filing, or other required communication, provided that such information is reasonably designed to satisfy the requirements of such notice, filing, or other required communication; or 

(C)  	A communication that includes hypothetical performance that is provided:

(1) In response to an unsolicited request for such information from a prospective or current client or investor in a private fund advised by the investment adviser; or

(2) To a prospective or current investor in a private fund advised by the investment adviser in a one-on-one communication

(ii) The Adopting Release clarified that a communication to an existing client or private fund investor is an advertisement only when it offers new or additional investment advisory services.

(iii) Any endorsement or testimonial for which an investment adviser provides compensation, directly or indirectly, but does not include any information contained in a statutory or regulatory notice, filing, or other required communication, provided that such information is reasonably designed to satisfy the requirements of such notice, filing, or other required communication. 

(2) “Clear and Prominent Disclosure” - In order to be clear and prominent, the disclosures must be at least as prominent as the testimonial or endorsement. In other words, we believe that the “clear and prominent” standard requires that the disclosures be included within the testimonial or endorsement, or in the case of an oral testimonial or endorsement, provided at the same time.  Hyperlinks generally do not meet the clear and prominent standard.  Finally, depending on the medium and nature of the material, layered disclosures (as opposed to all at the end) may be appropriate.  For example, an advertisement intended to be viewed on a mobile device, may meet the standard in a different way than one intended to be seen as a print advertisement (e.g., a person viewing a mobile device could be automatically redirected to the required disclosure before viewing the substance of an advertisement).  Other means of providing layered disclosure would include QR codes or mouse-over windows.

(3) “De minimis compensation” - compensation paid to a person for providing a testimonial or endorsement of a total of $1,000 or less (or the equivalent value in non-cash compensation) during the preceding 12 months. 

(4) “Disqualifying Commission action” - a Commission opinion or order barring, suspending, or prohibiting the person from acting in any capacity under the Federal securities laws. 

(5) “Disqualifying event” - any of the following events that occurred within 10 years prior to the person disseminating an endorsement or testimonial:

(i) A conviction by a court of competent jurisdiction within the United States of any felony or misdemeanor involving conduct described in paragraph (2)(A) through (D) of section 203(e) of the Act;

(ii) A conviction by a court of competent jurisdiction within the United States of engaging in, any of the conduct specified in paragraphs (1), (5), or (6) of section 203(e) of the Act;

(iii) The entry of any final order by any entity described in paragraph (9) of section 203(e) of the Act, or by the U.S. Commodity Futures Trading Commission or a self-regulatory organization (as defined in the Form ADV Glossary of Terms)), of the type described in paragraph (9) of section 203(e) of the Act;

(iv) The entry of an order, judgment or decree described in paragraph (4) of section 203(e) of the Act, and still in effect, by any court of competent jurisdiction within the United States; and
 
(v) A Commission order that a person cease and desist from committing or causing a violation or future violation of: 

(A) 	Any scienter-based anti-fraud provision of the Federal securities laws, including without limitation section 17(a)(1) of the Securities Act of 1933 (15 U.S.C. 77q(a)(1)), section 10(b) of the Securities Exchange Act of 1934 (15 U.S.C. 78j(b)) and 17 CFR 240.10b-5, section 15(c)(1) of the Securities Exchange Act of 1934 (15 U.S.C. 78o(c)(1)), and section 206(1) of the Investment Advisers Act of 1940 (15 U.S.C. 80b-6(1)), or any other rule or regulation thereunder; or 

(B) Section 5 of the Securities Act of 1933 (15 U.S.C. 77e);
 
(vi) 	A disqualifying event does not include an event described in paragraphs (4)(i) through 
of this section with respect to a person that is also subject to:
 
(A) 	An order pursuant to section 9(c) of the Investment Company Act of 1940 (15 U.S.C. 80a-3) with respect to such event; or 

(B) 	A Commission opinion or order with respect to such event that is not a disqualifying Commission action; provided that for each applicable type of order or opinion described in paragraphs (4)(vi)(A) and (B) of this section: 

(1) 	The person is in compliance with the terms of the order or opinion, including, but not limited to, the payment of disgorgement, prejudgment interest, civil or administrative penalties, and fines; and 

(2) 	For a period of 10 years following the date of each order or opinion, the advertisement containing the testimonial or endorsement must include a statement that the person providing the testimonial or endorsement is subject to a Commission order or opinion regarding one or more disciplinary action(s), and include the order or opinion or a link to the order or opinion on the Commission’s website. 

(6) “Endorsement” - any statement by a person other than a current client or investor in a private fund advised by the investment adviser that:

(i) Indicates approval, support, or recommendation of the investment adviser or its supervised persons or describes that person’s experience with the investment adviser or its supervised persons;

(iv) Directly or indirectly solicits any current or prospective client or investor to be a client of, or an investor in a private fund advised by, the investment adviser; or 

(v) Refers any current or prospective client or investor to be a client of, or an investor in a private fund advised by, the investment adviser.

Note: the SEC has merged SEC Rule 206(4)-3, the solicitor’s rule, into 206(4)-1, the advertising rule.  They have also dropped the use of the term “solicitor” and incorporate the acts as providing an “endorsement.”

(7) “Extracted performance” - the performance results of a subset of investments extracted from a portfolio.

(8) “Gross performance” - the performance results of a portfolio (or portions of a portfolio that are included in extracted performance, if applicable) before the deduction of all fees and expenses that a client or investor has paid or would have paid in connection with the investment adviser’s investment advisory services to the relevant portfolio. 

(9) “Hypothetical performance” - performance results that were not actually achieved by any portfolio of the investment adviser. Hypothetical performance includes, but is not limited to:

(i) Performance derived from model portfolios;
 
(ii) Performance that is backtested by the application of a strategy to data from prior time periods when the strategy was not actually used during those time periods; and 

(iii) Targeted or projected performance returns with respect to any portfolio or to the investment advisory services with regard to securities offered in the advertisement. 

(iv) 	Hypothetical performance does not include: 

(A) 	An interactive analysis tool where a client or investor, or prospective client, or investor, uses the tool to produce simulations and statistical analyses that present the likelihood of various investment outcomes if certain investments are made or certain investment strategies or styles are undertaken, thereby serving as an additional resource to investors in the evaluation of the potential risks and returns of investment choices; provided that the investment adviser: 

(1) 	Provides a description of the criteria and methodology used, including the investment analysis tool’s limitations and key assumptions; 

(2) 	Explains that the results may vary with each use and over time; 

(3) 	If applicable, describes the universe of investments considered in the a	analysis, explains how the tool determines which investments to select, 	discloses if the tool favors certain investments and, if so, explains the	reason for the selectivity, and states that other investments not 	considered may have characteristics similar or superior to those being a	analyzed; and 

(4) Discloses that the tool generates outcomes that are hypothetical in nature; or

(B)	Predecessor performance that is displayed in compliance with paragraph (7) of this section. 

(10) “Ineligible person” - a person who is subject to a disqualifying Commission action or is subject to any disqualifying event, and the following persons with respect to the ineligible person:

(i) Any employee, officer, or director of the ineligible person and any other individuals with similar status or functions within the scope of association with the ineligible person;

(ii) If the ineligible person is a partnership, all general partners; and

(iii) If the ineligible person is a limited liability company managed by elected managers, all elected managers. 

(11) “Net performance” - the performance results of a portfolio (or portions of a portfolio that are included in extracted performance, if applicable) after the deduction of all fees and expenses that a client or investor has paid or would have paid in connection with the investment adviser’s investment advisory services to the relevant portfolio, including, if applicable, advisory fees, advisory fees paid to underlying investment vehicles, and payments by the investment adviser for which the client or investor reimburses the investment adviser. For purposes of this rule, net performance:

(i) May reflect the exclusion of custodian fees paid to a bank or other third-party organization for safekeeping funds and securities; and/or

(ii) If using a model fee, must reflect one of the following:

(A) The deduction of a model fee when doing so would result in performance figures that are no higher than if the actual fee had been deducted; or

(B)	The deduction of a model fee that is equal to the highest fee charged to the intended audience to whom the advertisement is disseminated. 

(12) “Portfolio” - a group of investments managed by the investment adviser. A portfolio may be an account or a private fund and includes, but is not limited to, a portfolio for the account of the investment adviser or its advisory affiliate (as defined in the Form ADV Glossary of Terms). 

(13) “Predecessor performance” - investment performance achieved by a group of investments consisting of an account or a private fund that was not advised at all times during the period shown by the investment adviser advertising the performance. 

(14) “Private fund” - the same meaning as in section 2(a)(29) of the Investment Company Act of 1940. 

(15) “Related performance” - the performance results of one or more related portfolios, either on a portfolio-by-portfolio basis or as a composite aggregation of all portfolios falling within stated criteria. 

(16) “Related portfolio” - a portfolio with substantially similar investment policies, objectives, and strategies as those of the services being offered in the advertisement. 

(17) “Supervised person” - the same meaning as in section 2(a)(25) of the Investment Company Act of 1940. 

(18) “Testimonial” - any statement by a current client or investor in a private fund advised by the investment adviser:

(iii) About the client or investor’s experience with the investment adviser or its supervised persons;

(iv) That directly or indirectly solicits any current or prospective client or investor to be a client of, or an investor in a private fund advised by, the investment adviser; or

(v) That refers any current or prospective client or investor to be a client of, or an investor in a private fund advised by, the investment adviser. 

(19) “Third-Party Content” - the definition of advertisement includes “any direct or indirect communication” of an adviser. This means that a communication distributed by an agent or intermediary on behalf of an adviser would generally be considered an “advertisement” of the adviser. The Adopting Release defined the concepts of “adoption” and “entanglement” in the context of third-party content on company websites, the Adopting Release also notes that third-party information may be an indirect “advertisement” if the adviser has either endorsed or approved the information after publication or involved itself in the preparation of the information.

(20) “Third-party rating” - a rating or ranking of an investment adviser provided by a person who is not a related person (as defined in the Form ADV Glossary of Terms), and such person provides such ratings or rankings in the ordinary course of its business.

General Prohibitions

An advertisement may not:

(1) 	Include any untrue statement of a material fact, or omit to state a material fact 	necessary in order to make the statement made, in the light of the circumstances under 	which it was made, not misleading;
 
(2) 	Include a material statement of fact that the adviser does not have a reasonable basis 	for believing it will be able to substantiate upon demand by the Commission;

(3) 	Include information that would reasonably be likely to cause an untrue or misleading 	implication or inference to be drawn concerning a material fact relating to the 	investment adviser; 

(4) 	Discuss any potential benefits to clients or investors connected with or resulting from the investment adviser’s services or methods of operation without providing fair and balanced treatment of any material risks or material limitations associated with the potential benefits; 

(5) 	Include a reference to specific investment advice provided by the investment adviser where such investment advice is not presented in a manner that is fair and balanced; 

(6) 	Include or exclude performance results, or present performance time periods, in a manner that is not fair and balanced; or 

(7) 	Otherwise be materially misleading. 

Testimonials and Endorsements

An advertisement may not include any testimonial or endorsement, and an adviser may not provide compensation, directly or indirectly, for a testimonial or endorsement, unless the investment adviser complies with the conditions in paragraphs (1) through (3) of this section, subject to the exemptions in paragraph (4) of this section. 

(1) Required disclosures.  The investment adviser discloses, or reasonably believes that the person giving the testimonial or endorsement discloses, the following at the time the testimonial or endorsement is disseminated: 

(i) Clearly and prominently (See definition of clear and prominent disclosure above): 

(A)	That the testimonial was given by a current client or investor, and the endorsement was given by a person other than a current client or investor, as applicable; 

(B) 	That cash or non-cash compensation was provided for the testimonial or endorsement, if applicable; and 

(C) 	A brief statement of any material conflicts of interest on the part of the person giving the testimonial or endorsement resulting from the investment adviser’s relationship with such person; 

(ii) 	The material terms of any compensation arrangement, including a description of the compensation provided or to be provided, directly or indirectly, to the person for the testimonial or endorsement; and 

(iii) 	A description of any material conflicts of interest on the part of the person giving the testimonial or endorsement resulting from the investment adviser’s relationship with such person and/or any compensation arrangement.
 
(2) 	Adviser oversight and compliance. The investment adviser must have: 

(i)	A reasonable basis for believing that the testimonial or endorsement complies with the requirements of this section, and 

(ii)	A written agreement with any person giving a testimonial or endorsement that describes the scope of the agreed-upon activities and the terms of compensation for those activities.  This provision replaces the requirement for a written solicitor’s agreement with the addition of a de minimis (see (3)(i) of this section below.

(3) 	Disqualification.  An investment adviser may not compensate a person, directly or indirectly, for a testimonial or endorsement if the adviser knows, or in the exercise of reasonable care should know, that the person giving the testimonial or endorsement is an ineligible person at the time the testimonial or endorsement is disseminated. This paragraph shall not disqualify any person for any matter(s) that occurred prior to the effective date of Rule 206(4)-1, if such matter(s) would not have disqualified such person under §206(4)-3(a)(1)(ii) of this chapter, as in effect prior to the effective date of Rule 206(4)-1. 

(4) 	Exemptions

(i) 	A testimonial or endorsement disseminated for no compensation or de minimis compensation is not required to comply with paragraphs (2)(ii) and (3) of this section;

(ii) 	A testimonial or endorsement by the investment adviser’s partners, officers, directors, or employees, or a person that controls, is controlled by, or is under common control with the investment adviser, or is a partner, officer, director or employee of such a person is not required to comply with paragraphs (1) and (2)(ii) of this section, provided that the affiliation between the investment adviser and such person is readily apparent to or is disclosed to the client or investor at the time the testimonial or endorsement is disseminated and the investment adviser documents such person’s status at the time the testimonial or endorsement is disseminated;

(iii)	A testimonial or endorsement by a broker or dealer registered with the Commission under section 15(b) of the Securities Exchange Act of 1934 (15 U.S.C. 78o(a)) is not required to comply with: 

(A) 	Paragraph (1) of this section if the testimonial or endorsement is a recommendation subject to §240.15l-1 (Regulation Best Interest) under that Act; 409 

(B) 	Paragraphs (1)(ii) and (iii) of this section if the testimonial or endorsement is provided to a person that is not a retail customer (as that term is defined in §240.15l-1 (Regulation Best Interest) under the Securities Exchange Act of 1934 (15 U.S.C. 78o(a)); and 

(C) 	Paragraph (b)(3) of this section if the broker or dealer is not subject to statutory disqualification, as defined under section 3(a)(39) of that Act; and 

(iv) 	A testimonial or endorsement by a person that is covered by rule 506(d) of the Securities Act of 1933 with respect to a rule 506 securities offering and whose involvement would not disqualify the offering under that rule is not required to comply with paragraph (3) of this section. 

Third-Party Ratings

An advertisement may not include any third-party rating, unless the investment adviser:

(1) 	Has a reasonable basis for believing that any questionnaire or survey used in the preparation of the third-party rating is structured to make it equally easy for a participant to provide favorable and unfavorable responses, and is not designed or prepared to produce any predetermined result; and 

(2) 	Clearly and prominently discloses (See definition of clear and prominent disclosure above), or the investment adviser reasonably believes that the third-party rating clearly and prominently discloses: 

(i) 	The date on which the rating was given and the period of time upon which the rating was based; 

(ii)	The identity of the third party that created and tabulated the rating; and 

(iv) If applicable, that compensation has been provided directly or indirectly by the adviser in connection with obtaining or using the third-party rating. 

Performance Advertising

An investment adviser may not include in any advertisement:

(1) 	Any presentation of gross performance, unless the advertisement also presents net performance:
 
(i) 	With at least equal prominence to, and in a format designed to facilitate comparison with, the gross performance; and

(ii) 	Calculated over the same time period, and using the same type of return and methodology, as the gross performance.

(2) 	Any performance results, of any portfolio or any composite aggregation of related portfolios, in each case other than any private fund, unless the advertisement includes performance results of the same portfolio or composite aggregation for one-, five-, and ten-year periods, each presented with equal prominence and ending on a date that is no less recent than the most recent calendar year-end; except that if the relevant portfolio did not exist for a particular prescribed period, then the life of the portfolio must be substituted for that period. 

(3) 	Any statement, express or implied, that the calculation or presentation of performance results in the advertisement has been approved or reviewed by the Commission. 

(3) Any related performance, unless it includes all related portfolios; provided that related performance may exclude any related portfolios if:

(i) 	The advertised performance results are not materially higher than if all related portfolios had been included; and

(ii)	The exclusion of any related portfolio does not alter the presentation of any applicable time periods prescribed by paragraph (2) of this section. 

(5) 	Any extracted performance, unless the advertisement provides, or offers to provide promptly, the performance results of the total portfolio from which the performance was extracted. 

(6) Any hypothetical performance unless the investment adviser:

(i) 	Adopts and implements policies and procedures reasonably designed to ensure that the hypothetical performance is relevant to the likely financial situation and investment objectives of the intended audience of the advertisement,

(ii) 	Provides sufficient information to enable the intended audience to understand the criteria used and assumptions made in calculating such hypothetical performance, and

(iii) 	Provides (or, if the intended audience is an investor in a private fund provides, or offers to provide promptly) sufficient information to enable the intended audience to understand the risks and limitations of using such hypothetical performance in making investment decisions; Provided that the investment adviser need not comply with the other conditions on performance in paragraphs (2), (4), and (5) of this section. 

(7) Any predecessor performance unless:

(i) 	The person or persons who were primarily responsible for achieving the prior performance results manage accounts at the advertising adviser;

(ii) 	The accounts managed at the predecessor investment adviser are sufficiently similar to the accounts managed at the advertising investment adviser that the performance results would provide relevant information to clients or investors;

(iii) 	All accounts that were managed in a substantially similar manner are advertised unless the exclusion of any such account would not result in materially higher performance and the exclusion of any account does not alter the presentation of any applicable time periods prescribed in paragraph (2) of this section; and

(iv) 	The advertisement clearly and prominently includes all relevant disclosures, including that the performance results were from accounts managed at another entity. 

Policies & Procedures

General Procedures:

1. XYZ applies a broader interpretation of what constitutes advertising or marketing specifically to avoid having staff make this determination.  Thus, most any business-related communication, regardless of medium, and whether direct or indirect, is subject to these policies and procedures.

2. All marketing materials must be submitted to the CCO or another knowledgeable individual for approval prior to use. Final approval must come from the CCO or the CCO’s delegee.  <preapproval is not required by is an industry best practice>

3. Staff must be cognizant of indirectly or inadvertently implicating the rule via adoption or entanglement of third-party content such as a re-tweet.  See definition of “third-party content” above.

4. Staff are prohibited from disseminating marketing materials on personal social media accounts or any other method not approved by the firm.

5. At a minimum each marketing piece must disclose, “Advisory services offered through XYZ, an investment adviser registered with the U.S. Securities & Exchange Commission.”  Additional disclosure may be required depending on facts and circumstances.  Note: Rule 206(4)-1 explicitly requires clear and prominent disclosure for testimonials, endorsements, third-party ratings and predecessor performance.  XYZ requires clear and prominent disclosure when advertising hypothetical performance.  <delete as necessary>

6. All marketing material must comply with the seven general prohibitions of Rule 206(4)-1 listed above.  Notes:  these are principles-based and intentionally broad.

7. Any statement of fact must be substantiated either in the marketing piece (footnotes or endnotes) or submitted as supplemental material along with the marketing piece.  <The SEC adopting release stated “the staff will presume than an investment adviser that is unable to substantiate material claims of fact upon demand did not have a reasonable basis to believe it could do so.” (See General Prohibition #2 above)>

8. Each Marketing submission will be assigned a Log# which must be displayed on the Marketing piece, if possible.  The Log# can be discreet and is for tracking purposes only.  <delete as appropriate>

Social Media:

9. XYZ maintains one or more firm-sponsored social media accounts. Only approved Supervised Persons may post to a firm-sponsored social media account, and all posts made by Supervised Persons, including those made by the CCO, must be done in compliance with these policies and procedures.

10. XYZ generally prohibits the use of XYZ’s name or any reference to our business activities on Supervised Persons’ personal social networking accounts (e.g., Facebook). Exceptions may be made only when such accounts are used for business purposes (e.g., LinkedIn) and when the content conforms to XYZ’s policies and procedures.

11. XYZ generally allows use by Supervised Persons of XYZ’s name and other “business card” information on an exclusive list of social networking sites approved in writing by the CCO (e.g., Facebook and LinkedIn), as long as such use does not include client information or investment-related data such as investment recommendations, specific investment services, or investment performance.

12. XYZ utilizes a third-party vendor for social media archive and review.  All social media accounts used for business must be registered with XYZ’s vendor.

13. Supervised Persons of XYZ are prohibited from participating in discussions in internet forums (such as r/WallStreetBets), blogs or the firm's website, or posting to social media sites, without prior written approval from the CCO, regarding the following: 
a. XYZ’s specific investment services; 
b. Investment recommendations or advice; or 
c. Investment performance.

14. Supervised Persons must obtain prior approval from the CCO for static content on social media sites (such as profiles, articles, scripted blog posts). No prior approval is required for real-time interactive communications, but this content must be reported to the CCO, and will be monitored by the firm.



Public Appearances:

15. All public appearances must be pre-approved, and must include any handouts.

16. If the presentation is pre-planned such as a webinar or speech, the text or an outline must be submitted for pre-approval.

17. If the presentation is not pre-planned, such as a media interview, any discussion of specific securities or account/composite/model performance is prohibited.

Testimonials and Endorsements:

18. Testimonials and endorsements are now allowed provided they contain the required clear and prominent disclosures (see above), are not subject to disqualification or the testimonials comply with the exemptions listed above.  Testimonials and endorsements may be implicated in numerous ways, including but not limited to; private fund promoters, referrals from spheres of influence such as accountants/attorneys, customer ratings, bloggers, influencers, lead generation firms, referral networks, as well as traditional testimonials by a client.  Customer ratings are extremely popular on the internet and it is anticipated they will be popular in financial services as well.  Customer ratings potentially implicate the testimonial rules.

a. Verify the person giving the testimonial/endorsement is not subject to disqualification (see definitions above) and document the review.
b. Any endorsement or testimonial where compensation is over $1,000 must be agreed upon by written contract.  The IAR will confer with Compliance regarding such contracts and endorsement payments will be made from the firm.  Staff is prohibited from making endorsement payments directly.
c. The person giving the testimonial/endorsement  should be given a copy of these policies and procedures and specifically trained on the seven general prohibitions.
d. To meet the clear and prominent disclosure requirement the person giving the testimonial/endorsement should read the following scripted disclosure prior to speaking with or about XYZ.  “Before we begin I must disclose that I am (not) a client of XYZ.  I am being compensated by XYZ which represents a conflict of interest.”
e. There must be more comprehensive disclosures but these can be included in some way at the end of the event.  See Compliance for assistance.

19. The amended Rule is applicable to both cash and non-cash compensation.  If non-cash compensation is provided for testimonials and endorsements, the non-cash compensation must be entered on the Gifts/Entertainment/Political Contributions/Non-Cash Compensation Log.

Third-Party Ratings:

20. Third-party ratings and awards may be used in marketing provided they comply with the clear and prominent disclosure requirements listed above and are not misleading.

21. Customer rating from services such as Yelp and Google My Business.  As long as XYZ does not adopt or become entangled (see definition of third-party content above) this is not considered marketing material.

Performance Advertising:

22. XYZ does not allow performance advertising.  <delete as appropriate>

23. XYZ allows actual performance to be advertised but does not allow hypothetical performance advertising.  <delete as appropriate.>

24. Performance advertising must be presented with consideration of the intended audience and whether the advertisement could be misleading, even if factually accurate.  All advertising submissions must identify the use and intended audience of the advertisement.  If the audience is broad, such as with a website, the advertisement should be written to address an unsophisticated investor with no knowledge or experience in investing.

25. All performance must be net of fees.  <delete as appropriate>

26. Gross performance may be advertised provided it is:

a. With at least equal prominence to, and in a format designed to facilitate comparison with, the gross performance; and

b. Calculated over the same time period, and using the same type of return and methodology, as the gross performance.

27. Performance results must be for 1, 5, and 10 year periods, each presented with equal prominence and ending on a date that is no less recent than the most recent calendar year-end; except that if the relevant portfolio did not exist for a particular prescribed period, then the life of the portfolio must be substituted for that period.

Procedures and Responsible Party

1. Any Supervised Person may create advertising materials, but the Supervised Person must submit the material for approval before use per the policies above.

2. Only approved Executive, Compliance, or Marketing personnel may create advertisements on behalf of the firm. All personnel responsible for creating advertising materials must comply with the policies above for creating and submitting materials for approval.

3. All advertising material created must be submitted for approval using the Marketing Material Submission Form. Every Marketing Material Submission Form must be completed in entirety, including all applicable information.

4. XYZ will maintain a “Marketing Log” that assigns each submission a Log #, and stipulates whether the piece was not-in-good order or approved.
